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GERALDINE FLEMING

BSc (Hons) Quantity Surveying

MRICS

Worked for main contractor for five years as site QS
Completed law degree in 2002

Completed solicitor’s exams in 2004

Worked in construction claims consultancy for 20+ years
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CLAUSE 10.2

; 'I‘)iales

ETHOS

NEC3

10.1  The Employer, the Contractor, the Project Manager and the Supervisor shall
act as stated in this contract and in a spirit of mutual trust and co-operation.

NEC4

10
10.1  The Parties, the Project Manager and the Supervisor shall act as stated in this contract.

10.2  The Parties, the Project Manager and the Supervisor act in a spirit of mutual trust and co-
operation.

Is this often amended?

Ill

Often misquoted - look at the word “shal
NEC3 v NEC4

» Relegation?
. . iaations? "
. Emphasis on separate obligations E)lales
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EXAMPLES
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EXAMPLES

Example 1

Contract

* 61.3 period - 8w

» CD1 confirms delay damages of £10k per day

A Contractor suffers critical delays of 3w due to failure by
Client to give access. Access dates were contained in the
contract and also shown on the Accepted Programme.
Contractor does issue an EW, but its CEN is late.

Will clause 10.2 save the Contractor or can the Client deduct
DD’s of £210k (7d x 3w x £10k)?

. 'P)iales
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EXAMPLES

Example 2

SC properly administers the subcontract by issuing valid EWs
and CENs

On a single day, the SC issues 8 separate notices
MC calls the SC into a meeting and says

“we can’t stand all this contractual nonsense, we have a great
relationship, and you know we will pay you fairly. Stop these
notices otherwise the relationship will change.”

SC stops issuing the notices, despite continuing to be delayed
and disrupted on the job

End of the project, SC issues final application, MC deducts
£300k for the SC late completion

How will cl 10.2 work in this situation? r
Diales
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HISTORY OF GOOD FAITH
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A VERY BRIEF HISTORY

1

English contract law

= Parties negotiate and are deemed to be capable of looking
after their own best interests

= Parties have the ability to agree an express term
=  Courts have used a piecemeal approach

= General “good faith” duty is too vague and uncertain (is

there much difference with SOMTAC?)
l Diales

A VERY BRIEF HISTORY

12

1994 - Latham report - recommended inclusion of SOMTAC
= Taken on board in NEC - NEC2/3/4
» Other contracts such as PPC2000 (ACA) have followed

JCT since 2009 - optional clause

“The Parties shall work with each other and with other
project team members in a co-operative and
collaborative manner, in good faith and in a spirit of
trust and respect ...

JCT2024 - standard clause (not optional)

'P)iales
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A VERY BRIEF HISTORY

13

Merton v Leach (1986)

» The requirement of good faith has not been incorporated
into English law

* E must not hinder and must take all steps reasonably
necessary to enable the other party carry out its works

Bates v Post Office Ltd (no 3) (2019)

» “does no more than require a party to refrain from conduct
which in the relevant context would be regarded as
commercially unacceptable by reasonable and honest

people”.
l Diales

A VERY BRIEF HISTORY

14

Longer-term relationship — more likely to have “good faith” implied
Essex County Council v UBB Waste [2020] EWHC 1581

Court happy to accept a 25-year PFI contract was a "paradigm
example of a relational contract in which the law implies a duty of
good faith" without finding that any of the Council’s actions in failing
to agree contractual changes came close to the “sharp practice”
indicative of a breach of a duty of good faith.

Mrs Justice Pepperall

» there was some irony in UBB’s promotion of “good faith”, arguable
that UBB did not act in good faith, due to concealments made
throughout the project.

= dishonesty is not of itself a necessary ingredient of an allegation of
breach. The question is whether the conduct would be regarded as
‘commercially unacceptable’ by reasonable and honest people.

E)EEHCS
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NEC CASES

'I‘)iales

MEARS v SHORELINE HOUSING (2015)

16

Building repair and maintenance on social housing
contract

Intention to use NEC3 TSC Option C
Mears started work 6m before the contract was signed

Tender - cost plus % and pain / gain reconciled against
SoR

SoR mechanism was very complicated, so parties agreed
a simplified set of composite rates (new system)

Contract signed in Dec 2009 on the original system

Period of 6m - 13,600 orders placed and paid on new

system
l Diales
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MEARS v SHORELINE HOUSING (2015)
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» SL realised that they were not achieving the savings
anticipated, and said that Mears owed £300k

» Mears sought a declaration that SL could not recover £300k
on basis of estoppel and breach of cl 10.1

= M won on estoppel argument, but lost on cl 10.1
= Cl 10.1 SOMTAC cannot trump express terms of the contract

» Judge was "not satisfied that there would be any such
implied term or that the obligation to act in a spirit of mutual
trust and cooperation or even in a “"partnering way” would
prevent either party from relying on any express terms of

the contract freely entered into by each party”.
l Diales

NI HOUSING EXEC v HEALTHY BUILDINGS (2017)

18

» NEC3 Professional Services Contract - Asbestos survey work
= Instruction given changing the scope of work
» Disagreement as to how work should be valued
= NI - actual Time Charge
= HB - forecast Time Charge
Held - actual Time Charge

“First of all, it is a cardinal principle of contractual interpretation
that one should look at the agreement overall. This particular
contract begins with the agreement that the employer and the
consultant shall act "“in a spirit of mutual trust and co-
operation”(10.1). It seems to me that a refusal by the
consultant to hand over his actual time sheets and records for
work he did during the contract is entirely antipathetic to a spirit
of mutual trust and co-operation”. .
Diales
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NI HOUSING EXEC v HEALTHY BUILDINGS (2017)

19

Faced with seeking to award compensation to the consultant
here for any cost to it as a result of the instruction of 10
January 2013 why should I shut my eyes and grope in the
dark when the material is available to show what work they
actually did and how much it cost them?

'I‘)iales

COSTAIN v TARMAC (2017)

20

»= Did Tarmac have an express obligation to point out the time
bar to Costain?

= No

= SOMTAC - parallels with “good faith”

'P)iales
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COSTAIN v TARMAC (2017)

21

"(1) What is good faith will depend on the circumstances of
the case and the context of the whole contract.

(2) Good faith obligations do not require parties to put aside
self-interests; they do not make the parties fiduciary.

(3) Normal reasonable business behaviour is permitted but
the court will consider whether a party has acted reasonably
or unconscionably or capriciously and may have to consider
motive.

(4) The duty is one 'to have regard to the legitimate interests
of both the parties in the enjoyment of the fruits of the

contract as delineated by its terms."”
l Diales

VAN OORD v DRAGADOS (2021)

22

= Scottish case

» Regarding an instruction to omit work and give that work to
others

» Is this a change which is valued under the contract or a
breach of contract — and damages then result

» “In our view clause 10.1 is not merely an avowal of
aspiration. Instead it reflects and reinforces the general
principle of good faith in contract”.

» 63.10 allows the Prices to be reduced, but only if there is a
change to the Works Information which is in accordance
with the subcontract. It therefore only applies to a lawful
change and excludes instructions which are in breach of

contract
l Diales
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SVELLA CONNECT v VIRGIN MEDIA (2026)

23

= Approver — Nexfibre

» Client - Virgin

» Contractor - NMCN, novated to Svella in 2021

» Three framework agreements, 10.2 "SOMTAC", relational?

= Fibre optic network - works planned for each financial year,
but actual volume of work likely to be lower due to planning
/ approval issue

» Dispute between Svella and Virgin, Svella had claims and
wanted a greater share of work

» Resulted in an “Exit and Settlement Agreement”, Svella
dropped its claims for greater share of work and 96,000

jobs planned r
Diales

SVELLA CONNECT v VIRGIN MEDIA (2026)

24

= Nexfibre scaled back its plans, resulting in Svella’s work in
that year significantly reducing to 26,000 jobs

= Svella claimed

] fraudulent misrepresentation; intimidation; causing loss by
unlawful means;

. breaches of alleged implied terms of good faith in three
Framework Agreements and in a later Exit & Settlement
Agreement;

] aggravated and exemplary damages; and disgorgement,
equitable compensation or an account of profits.

» Virgin's response — no reasonable cause of action

E)EEHCS
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SVELLA CONNECT v VIRGIN MEDIA (2026)
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Held

= SOMTAC was an express term, but other express terms
were also imposed, including one sided duties of co-
operation on Svella

*= No need to imply similar terms

* No guarantee of any work - clearly set out in FA / ESA
= No exclusivity

* No duty of good faith

= Svella’s claims dismissed

'I‘)iales
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SUMMARY
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SOMTAC - great marketing tool for NEC but still uncertainty
about its meaning

“To refrain from conduct that would be regarded as
commercially unacceptable by reasonable people - insofar as
this does not conflict with express terms of the contract”

Clear example of failure to act in a SOMTAC - failure to hand
over records (NI v HB)

Can SOMTAC override the other express terms of the
contract?

» YES: if fraudulent statement - Costain example, but not
held in this case

= NO:
= Mears v SL - 10.1 cannot trump express terms

= Svella v Virgin - terms of agreement upheld r
Diales

SUMMARY

28

So if it is a woolly term ...
And with little actual application / effect

Does cl 10.2 really help the parties to “work better
together”?

Is 10.2 of any value at all? Is it a “red herring”?

Are the personalities of the project team far more important

than cl 10.2?
l Diales
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CONSTRUCTION PLAYBOOK - Sept 2022 (2nd ed)

Dos and don'’ts for contracting authorities delivering public works

Do

Apply a proactive risk management approach with suppliers incorporating early warning and joint
decision—-making. Consider the use of risk pots and allowable assumptions.

Ensure that risk allocation and the approach to pricing are aligned with project and
wider outcomes.

Where not addressed through the payment mechanism, ensure that contracts include appropriate
indexation (i.e. using an index or basket of indices or measures that reflect the underlying costs of
delivering the service) where the supplier is managing pricing risks outside their control.

Share all data (where it is appropriate to do so) relating to the procurement allowing sufficient time
for due diligence.

29
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CONSTRUCTION PLAYBOOK - Sept 2022 (2nd ed)

Don’t

Issue incomplete tender documents with a poorly defined specification or unclear evaluation
criteria (see chapters 3 and 9), this leads to pricing and project risk.

Ask suppliers to take unlimited liabilities, and recognise the financial capacity of suppliers in
establishing limits of liabilities. Exceptions should be limited to a small number of instances where
this would not be lawful or where a commercial cross-government policy has been agreed.

Unintentionally increase risk premiums and miss risk mitigation opportunities by late tendering that
only allows suppliers to price client and consultant risk assumptions.

Hold incoming suppliers responsible for errors in data (excluding forecasts) where they are unable
to complete due diligence. Where data turns out to be incorrect, there should be a contractual
mechanism for reflecting this adjusting for errors. Recognising outcomes of due diligence may not
be available at the outset, develop a fair commercial approach to deal with consequences.

30
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PROCUREMENT ACT 2023

31

Greater obligation on Employers to publish information

Over £5m - min of 3 KPI's required which must be assessed
and published

Mandatory and discretionary exclusion grounds - covers
associated persons and subcontractors

Payment transparency - requirement on Contractors to pay
subcontractors within 30d

Take care with post contract change - especially large
variations

'I‘)iales

COMMERCIAL PAYMENTS BILL 2026

32

Watch this space ... potential for change

Not yet law

HL - Third reading due on 20 October 2026, will then
proceed to House of Commons (five stages)

60d max payment period

Retention
] Existing contracts remain unamended
L] Two year transition period
Ll Then prohibition on retention

'P)iales
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GERALDINE FLEMING

e:

THANK YOU

m: 07732 680444

geraldine.fleming@diales.com

http://uk.linkedin.com/in/geraldinefleming
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